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I Overallcomments and fundamentalissues

Inthis section we provide our overall commentsin
respect of the Consultation Document, and highlight our
key considerationsincluding feedback from industry and
practitioners whom to we have spoken that constitutes
overarching observations or fundamental issues. Our
commentsin Section |. start atthe broad Policy and
Principles level, followed by issues of Practical Imple-
mentation and finally technical comments that will flow
smoothly into specificresponses to your questionsin the
Consultation Documentinthe Section .

A PolicyandPrinciples

Al Lack of Global Coherence May Lead to a Conflict of
Rules and Double Taxation

Our comments start atthe broad policy and principles level
because we believe the spirit of the Inclusive Framework
isto foster open and objective debate and not limit this
consultation exercise to technical details of Pillar 2.

The Pillar 1 and 2 proposals come at a time when the tax
worldisinthe throes ofimplementing the base erosion
and profit shifting project (BEPS) changes, digesting the
recently finalized requlations from the US Tax Cuts and
Jobs Act (TCJA) and wrestling with digital disruption, not
just new rules such as the digital services tax but also
having toinvestinthe digitalization of systems, tax
compliance processes and tax administration.

These are common challenges facing tax administration,
tax advisors and taxpayers. Therefore, to the common
refrain of double taxation and heavy compliance costs
imposed on industry, it must be added thatitisin the
common interest of all stakeholders, including tax
administrators, for there to be a coherent, administrable
and practicable set of international taxation norms.

Whilstitis desirable to head off growing tendencies
toward unilateral actions nothwithstanding, we humbly
submitthatitis justasimportantthatthereshall be
global coherenceininternational taxation framework
and principles.

The post-warinternationalincome taxation framework
has largely been constituted by some 3,000 bilateral
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treaties and commonly agreed norms such as permanent
establishment and transfer pricing based upon on OECD
guidance. BEPS has gone a long way toward updating
the framework and the underlying principles to address
abuses such as cash box Intellectual property holding
entities and double non-taxation. The US tax reform of
2017 has opened upsignificant areas of divergence with
BEPS. Pillar 1 adds to these differences by introducing
new norms such as digital nexus and allocation of
“market taxing rights” beyond the arm’s length principle
that hasyetto be reconciled with the BEPS Actions 7 and
8-10 principles. The GloBE will add another layer of
complication and divergence. For example, there are
overlaps and gaps between GloBE and TCJA's Global
Intangible Low-Taxed Income (GILTI) provisions. The issue
of how the Pillar 1 unified approach and Pillar 2 operate
vis-a-vis each otheris also a consideration. Take for
example royalty payments, which are made to the global
group parent as the owner of the Intellectual Property.
The way we understand the unified approach, at least
parts of that royalty income will be part of the deemed
residual profit, which should be allocated to market
jurisdictions, where it will be taxed according to the
respective local tax law. Nevertheless, the group compa-
nies originally paying the royalty to the group parent
somehow must determine, whethertheir royalty
payments will be subject to the - yetto be determined
-minimum level of effective tax.

The crux of the problem is that these overlapping mea-
sures, if leftuncoordinated and unreconciled, can lead to
conflicts between the different Pillars and with pre-exist-
ing EU and BEPS measures, resulting in double taxation.
Forinstance, should countries already operating an
effective minimum tax system be carved out or be
regarded as a safe-harbourin lieu of the GloBE? Should
the US legislate 15% as suggested in the examples in the
Consultation paperontop of GILTI's 13.125%? The current
dispute resolution mechanismsininternational taxation
have some way to go before achieving the efficacy
exposed by BEPS Action 14.Therefore, these overlaps
should be discussed and reconciled before GloBE is
introduced ratherthan they be leftto Competent Authori-
ty resolution. The reconciliation process can be complex
andinvolve prolonged negotiations. Forinstance, should
the GloBE trump any domesticrules orshoulditbea
requirement of the global consensus that any domestic
tax measures contrary to the GloBE be abolished?
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Afurther policy observationisthatthe GloBE runs counter
to the common Controlled Foreign Corporation policy of
excluding income from active businesses and the general
globaltrend of international taxation moving towards a
more territorial basis of taxation.

A2 Too Broad a Mandate Makes Global Consensus Harder
toAchieve and Implement

The broadening of the mandate of Pillars 1 and 2 to cover
issues left unaddressed by BEPS makes it harderto
achieve and implement a workable global consensus
than a more narrowly focused initative to address
perceived abuses by a small group of digital companies.
Itunnecessarily increases the compliance burden and
costs for the vast majority of compliant taxpayers who
are not engaged in aggressive tax planning.

More generally, before the impact of BEPS Action 1 and
Pillar 1 are fully understood, countries may be unsure if
they are netwinners or loosers from the overlapping
measures. Constituents who may have been willing to
supporttargeted measures against the most regious
abuse may hesitate to endorse broad measures that
impose admin-istrative and compliance costs across a
wide swarth of otherwise compliant taxpayers. This
may resultin the more disconcerting outcome where
some countries may cherry pick amongst the various
globalandsupra-re-gional measures and combine
them with unilateral domestic measures in a way that
leadstoincoherence and double taxation.The
importance of quantifying the impact to individual
countries is particularly necessary for EU member
countries as any such tax measure will need unanimous
consent. Therefore, more data and a fullerimpact
assessment will likely be requested by member states
before they agree to adoptand imple-ment Pillar 2.

A3 Lack of Clarityin Policy Objectives Can Lead to Unin-
tended Consequences and Undermine Tax Certainty

Pillars 1 and 2 inreallocating taxing rights between
sovereign states have already departed from the BEPS
project objective of preventing double non-taxation by
updating and sharpening international tax rules but
leaving sovereign taxing rights untouched. Pillar 1's
proposals applicable to digital business models has
similarly moved beyond the BEPS Action 1's position that
the digital economy cannot be ring-fenced. Further,
thereis ongoing assessments of preferential tax regimes
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conducted by the Forum on Harmful Tax Practices (FHTP),
comprising of the same 130 member jurisdictions of the
Inclusive Framework.

Akey concernisthe sweeping application of the four
component parts of the GlobE - income inclusion rule,
undertaxed payments rule, switch-over rule and subject
totaxruleto all businesses beyond taxing digital busi-
nesses which was the originalintent when the Task Force
for Digital Economy was set up. This is regardless wheth-
ersuch taxpayers have engaged in abusive transactions
oravoidance.

We submit that greater clarity and transparency as to the
policy intent of Pillar 2 would benefit all stakeholders. It
isunclear what precise "ongoing risks" or "structures”
Pillar 2 seeks to coverin seeking the "development ofa
co-ordinated set of rules to address ongoing risks from
structures that allow MNEs to shift profitto jurisdictions
where they are subject to no orvery low taxation"* that is
not already addressed by the measures in BEPS, Pillar 1
and the FHTP, not to mention the other multilateral
measures proposed by the EU and individual country
general and specificanti-avoidance provisions. Perhaps
itwould be useful to share the varied points of views of
different countries and stakeholders as this can help
bring balance to the deliberations. We observe for
instance, that the Programme of Work? mentioned that
some members consider that the current BEPS measures
do notyet provide a comprehensive solution for BEPS
whilstthe same document statesin a footnote that other
members are of the view that the rules exploredin Pillar
2 may encroach upon the sovereignty of jurisdictions as
states may have different reasons to subject certain
income to lower tax ratess.

Evenifsuch risks or structures can be accurately delineat-
ed, thereis a trade-off between precision and adminis-
trability. Adopting the more precise jurisdictional or
entity blending approach and crafting detailed guidance
forthe GloBE to target these identied abuses forinstance,
would come at a cost of the advantage of asimple and
administrable worldwide blending regime that s
uniformly applied.

1 Seepage 3 ofthePublicconsultation document Global Anti-Base Erosion Proposal ("GloBE")
(Pillar Two).

2 Programme of Work, 28 - 29 may 2019 at Point 53 on page 25.

3 Programme of Work, footnote 2 at page 33.
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This lack of coherence and coordinationin the policy
objectives amongst the various international tax reform
measures can lead to significant unintended conse-
quences and significantly undermine tax uncertainty. For
example, countries have environmental "green” tax
measures to encourage the development, manufacture
and deployment of low emission vehicles, clean energy
and even energy efficient datacenters for the digital
companies. AGloBE minimum tax canundermine the
policy objectives of these measures if the post-incentiv-
ised low effective tax rates, that is needed to spur green
investments, fallunder the agreed threshold.

As anotherillustration, a country may have been apply-
ing certain tax measures in good faith on the basis that
such measures have been given a clean bill of health by
the FHTPinits peerreview process. Similarly, taxpayers
have restructured their business affairs in reliance on
such tax measures having been acceptable to the FHTP
underinternational standards. A GloBE minimum tax may
overturn all of this, including the findings of the FHTP
merely because the effective tax rate mechanically falls
underthe threshold.

From a macro-economic perspective, Pillar 2 may be
perceived as an attack on Capital Import Neutral (CIN) tax
systems, as opposed to Capital Export Neutral (CEN) tax
systems. The discussion between CIN and CEN has always
beenaroundininternational taxation. Pillar 2 goesto
the heart of that discussion thusitis surprising to find
scantreference to this aspectin the Programme of Work
and the Consultation Document. Further, certain regulat-
ed industries such as financial services and insurance
have had long-standing structures operatingin certain
offshore jurisdictions. The global economy depends on
the efficient deployment of capital to where is it most
productively used and the business arrangements of the
financial services industry is driven largely by prudential
and requlatory requirements. Similarly, global supply
chains follow shipping routes and commercial trading
practices that have been facilitated by customs rates that
have been regulated by the WTO and GATTregimes. The
GloBE being a blunt policy instrument risks disrupting
such long established arrangements and throwing sand
onto the wheels of efficient capital and trade flows.
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B PracticaliImplementation

B1 Increased Compliance Burden

The foremost questionis whether the heavy compliance
burdenthata GloBE willimpose on all stakeholders is
necessary, commensurate with the "harm” and effective
given the nature and extent of the avoidance.

Before meaningfully answering the question, the policy
intent of GloBE needs first to be clearly defined, followed
by an assessment of how effective the other measures

- BEPS, Pillar 1, ATAD, etc have beenin addressing the
problem, what elements of abusive behaviour remains
and whether GloBE remains the most appropriate tool to
targetit.

B2 Transmission Mechanism

Next, the appropriate transmission mechanism for
implementation, in case should GloBE be adopted, needs
to be considered. Apart from unilateral adoption,
bilateral agreements (which will e.g. need to be amend-
ed due to the likely conflict between the GloBE under-
taxed payment rule and the cost-deduction non discrimi-
nationrule of Article 24, Para. 4, of the OECD Model Tax
Convention), the main multilateral “transmission”
mechanisms to effect any global measure such as BEPS
comprises mainly of the tax treaties and commonly
accepted soft law guidance from the OECD such as the
model convention, the transfer pricing gquidelines and
BEPS type recommendations that are not commonly
endorsed minimum standards. The limitations of OECD
soft-law guidance as a transmission mechanism is
apparent from past experience where forinstance, the
adoption of the Authorised OECD Approachin the attribu-
tion of profits to permanent establishment, now a
decade old, remains uneven.

B3 Emerging Economies

Having member firms around the world, we are more
acutely aware of the capacity constraints faced by emerg-
ing economies. According to a McKinsey study* for
instance, the share of large companies with turnover of
more than one billion US dollars that are family owned

4 AsaBjornberg, Heinz-Peter Elstrodt, and Vivek Pandit, “The family-business factor in
emerging markets", McKinsey Quarterly, Dec 2014 available at http://www.mckinsey.com/
global-themes/winning-in-emerging-markets/the-family-business-factor-in-emerging-
markets
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canbeashighas 70-80 percentin Latin America and
80-90 percentin South East Asia. These family owned
multinational conglomerates, particularly if they are not
listed and not obliged to follow IFRS will face significant
challengesin complying with the proposals. Similarly,
challenges exists for the advisors and tax administrators
of emerging economies with limited capacities to
properly advise on and administer complex rules. An
undesirable consequence may be thatvaluable resourc-
esis diverted from other measures such as digitalization
of VAT receipts and bringing the domestic shadow
economy into the tax base that may be more efficacious
inraising revenue.

Inrelation to the point above about the efficacy of OECD
transmission mechanisms, itis worth noting thatin
emerging Asia forinstance, there are only 4 OECD mem-
ber countries out of 48 countries recognized by the
United Nations with the latter exhibiting varying degrees
of acceptances of OECD guidances. So even if the global
consensus holds amonst the members of the Inclusive
Framework, timing differences in adoption countedin
years due tovarying pace of adoption can lead to unin-
tended arbitrage opportunities or double taxation prior
tothe changes beingunformly adopted.

B4 Future Ongoing Maintenance

Thinking through the ongoing modalities ofimplemen-
tationis non-trivial because of the lack of a supranational
world body to maintain a GloBE system once itisimple-
mented. Apart from the lack of effective dispute resolu-
tion mechanism, there is also a lack of a global enforce-
ment mechanism should jurisdictions notimplement,
vary the implementation from what was intended or
cherry pick certain parts of the proposals to be imple-
mented.

Forexample, what if certain countries fail to introduce or
inappropriately implement the GloBE or after several
years, the threshold of 15% or the carveouts are deemed
tobeinappropriate? Will there be a need for the world to
continually reconvene future Task Forces to deliberate
and come to consensus? The lack of a supranational body
with enforcement rights against non-compliance by
state actors adds another dimension to the lack of
effective dispute resolution mechanism to address
double taxation.
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B5 Allowing More Time - Staggering the Changein
Phases and Transitional Provisions

Itis submitted for the reasons explained above that
implementation of any Pillar 2 consensus be spaced out
overtwo or more phases, permitting both tax adminis-
trators, advisors and taxpayers to settle into the new
BEPS regimes before embarking on further changesin
Pillars 1 and 2.The experience ofimplementing the
Country-by-country report shows that even years after
theregime isrolled out, there are clarifications that are
needed.Pillars 1 and 2 will be even more far-ranging
andseriousinitsimplications than the reporting require-
ment thatis the Country-by-country reportin the way it
seekstoreorderthe international tax framework for
allocating taxing rights.

There should also be appropriate transitional provisions
to address the need for tax certainty. Amore deliberate
pace ofimplementation will give time for the principles
to be more fully developed and translated into legisla-
tion, requlations and implementation guidance. All
stakeholders will have more time to adapt and adjust,
resultinginincreased levels of buy-in to these changes.

C TechnicalComments

C1 Maintaining and Reconciling Different Tax Accounting
Computations

The proposed Pillar 2 approach seems to be based on the
assumption thatthe financial accounts of an entity do not
adequately reflect its effective tax burden. This then
necessitates the introduction of a new set of computa-
tional rules which overlap with those provided by
nationaltax and accounting rules. If each country
continues to have its own rules for determining the
corporateincome tax base, the tax accounting compli-
ance burden for taxpayers would be greatly increased.
Each taxpayer entity may be compelled to maintain three
ormore different sets of tax accounting computations -
one based ontheirnational tax law and accounting rules,
asecond based ontherevised segmentation and attribu-
tionrules of Pillar 1 and a third based on the envisaged
GloBE blending and other convention. Even if Pillar 2
accepts the use of consolidated financial accounts as the
basis for computation and the adjustments for temporary
and permanent differences explained, experiencein
audits have shown that individual tax authorities will
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still prefer to make theirassessments based on local
GAAP and tax computation rules. In this regard, the
accounting convention of GloBE should take into consid-
eration and acceptthe accounting basis upon which
taxpayers have relied onin preparing their Coun-
try-by-country reports. This is not least to avoid auditor
confusion over different views of a multinational enter-
prise's (MNE) worldwide tax profile presented under
different accounting conventions. Following the Coun-
try-by-country reporting rules, a pragmatic way to
address concerns about taxpayer arbitraging between
different accounting conventions can be addressed by
requiring consistency across time once the taxpayer
elects a certain set of accounts e.g. using local statutory
accounts to compute effective tax rates.

C2 Headquarters or Ultimate ParentJurisdiction

Inline with the Country-by-country reporting regime, it
should be clarified that the accounting convention, the
computation and administration of the GloBE should be
the sole responsibility of the ultimate parent entity
underthe rules of the jurisdiction where the ultimate
parent entity is tax resident. The potentialissue of the
jurisdiction of the ultimate parent entity not enacting or
enforcing GloBE will have to be dealt with when consid-
ering the implementation modalities as unlike reporting
obligations, additionalincomeinclusion or denying
deduction cannot be done by a surrogate entity.

C3 Increased Book-Tax Difference

To the extent these proposals impact the IFRS or GAAP
accountingin way as to broaden book-tax differences, it
would be prudent that the financial accounting commu-
nity atthe national level and relevantinternational
accounting bodies be engaged. This is not least so the
Pillar 1 and 2 measures take into account and keep up
with the broader global efforts in regard IFRS and GAAP
convergence.

After providing the overarching policy, implementation
and technical comments above, we will address the
specificquestions raised in the Consultation document
hereafterin Section Il. Our comments are therefore
inherently limited to the GloBE proposal as referred to in
the Consultation Document.
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Il OurSpecificResponsestothe Questions
raisedinthe Consultation Document

BOX1

a Doyouagreethatthe use of financial accounts as a
starting point can provide an appropriate income
base (forthe computation of an effective tax rate)
and would simplify and reduce the compliance
costs of the GloBE proposal?

b Whatwould be the consequences of using the
accounting standards applicable to the ultimate
parent entity of the MNE? Would you suggest a
different approach?

¢ How would yourecommend determining whether
afinancial accounting standard is an appropriate
standard for determining the tax base under the
GloBE proposal?

d Dovyou have concerns thatallowing more thanone
financial accounting standard to serve as the
starting point for determining the tax base under
the GloBE proposal will place some MNEs at a
competitive advantage due to variationsin finan-
cial accounting standards among jurisdictions?

e There maybesomeinstances where MNEs, particu-
larly smaller MNEs, do not prepare consolidated
financial statements for any purpose. How much of
anissue do you think thisis and for what types of
MNEs? Where this is the case, how would you
suggesttheissue should be addressed?

f Arethere additional or different considerations
that apply to the tax base determination for
purposes of an undertaxed payments rule?

1a We believe financial accounting standards would be
a goodstarting point. IFRS is a good basis as itis com-
monly accepted in many countries but this preference is
not universal and may vary by the size of companies and
theindustry they are in. Small and privately held compa-
nies often prefer notto use IFRS. To the point made in C1
above, taxpayers should be permitted to electon an
irrevocable basis, to use local statutory financial stan-
dards.

To provide certainty, the GloBE proposals could consider
specifying a certain number of acceptable accounting
standards as a starting pointandinclude guidance for
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local authorities and taxpayers where there is a desire
to transition from other GAAPs to IFRS.

1b The option could be givento using the accounting
standards actually applicable to any individual entity or
consolidated group (where consolidation entails the
exoneration form separate entity financial reporting).
The parent company, when collecting (and adjusting) the
financial statement of all its subsidiaries for the prepara-
tion of the consolidated financial statement, could
require the computation of the effective tax rate of all its
subsidiaries.

However, as explained in C.2 above where the ultimate
parent entity is frequently best placed to implement the
various elements of GloBE, use of the accounting stan-
dards applicable to the ultimate parent entity of the MNE
would be advisable and possibly necessary in such cases
to ensure a standardized and coherent approach to
GloBEimplementation. Itis worthwhile considering a
simplified approach where the effective tax rate could be
calculated by the parent company simply by leveraging
onthe data available on Table 1 of the Country-by
countryreport.

1c Ingeneral, financial accounting standards widely
applied and recognized by professional accounting
organisations either at a national orsupranational level
should be considered as adequate. As mentioned above,
for clarity, the GloBE implementation guidance could
specifically state a non-exhaustive list of accepted
accounting standards.

1d No,we are notconcerned inregard to this point. As
mentioned above, the risks of abuse or systematic
advantage can be mitigated by requiring irrevocable
election and thereafter, consistent use of the chosen
standard going forward.

1le Assumingthe safe-harbours and carve-outs are set at
anappropriate level, this should exclude most small
MNEs and leave only the larger MNEs in scope of the
GloBE. Insuch cases, it may be possible to require such
MNEs to prepare consolidated financial statements using
one ofthe commonly accepted GAAP standards. Howev-
er,to do so could be tentamount to artificially conjuring a
parallel tax computation that departs from the ordinary
way the MNE managesits financial and tax computation.
Aset of tax computation thatis artificially imposed
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beyond the ordinary course of business is unlikely to
have the effect of shaping behavior. Therefore, the better
view is to permit the use of local GAAP by such MNEs.

BOX?2

a Whatare the material permanent differences
between financial accountingincome and taxable
income thatare common across jurisdictions and
thatyou think should be removed from the tax
base without undermining the policy intent of the
GloBE proposal?

b Dovyou haveviews onthe methods that could be
used for dealing with permanent differences?

¢ Doyou have any comments on the practicality of
making adjustments for permanent differences?

d Dovyouthinkany otheradjustmentsto the financial
accounts require attention?

2a The material differences pertain to dividends, capital
gains and interest costs. In addition, all kinds of participa-
tion exemptions should be considered forremoval from
the tax base.

2b Adetailed list of exclusions or adjustments should be
clearly stated to ensure a standardized approach comple-
mented by guidelines where necessary to limit possible
difference of interpretation.

Atthe same time each taxpayershould be allowed to
make additional adjustments, provided that these
additional adjustments are described and adequately
justified.

2¢ Insome jurisdictions such as Italy, an adjustment
might potentially be of temporary nature in a given fiscal
year, but may eventually become that of a permanent
nature. Forexample, an accrual for bad debt provision or
forapossible legal controversy may entail anincreasing
adjustmentinthe financial year of the accrual andin the
subsequent financial year(s), making a decreasing
adjustment ifthe risks actually materialize and only up to
the amount of the costs/loss borne by the taxpayer. The
same applies tointerest deduction.In a given financial
year interests may not be deductible. However, they can
be carried forward and become deductible if the compa-
ny generates in future financial years sufficient EBITDA
margins. The above examplesillustrate that computation
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of the effective tax rate may not be appropriate ifitis
calculated on an ex-ante approach.

2d Yes,as mentioned above, each subsidiary should be
allowed to make additional adjustments, provided that
these additional adjustments are disclosed and ade-
quately justified.

BOX3

a Doyou have any comments on the use of carry-for-
ward of losses and excess tax as a mechanism for
addressing temporary differences under the GloBE
proposal?

b Doyouhave any comments on the use of deferred
tax accounting as a mechanism for addressing
temporary differences under the GloBE proposal?

¢ Doyouhave any comments on the use of a multi-
year approach to measure the average effective tax
rate as a mechanism for addressing temporary
differences underthe GloBE proposal?

d Dovyouhave any comments on what limitations (if
any)should be imposed on the normal financial
accountingrules for deferred tax assets and
liabilities and the practicalities of imposing those
limitations?

e Dovyouseeopportunities for potential abuse in any
ofthe approaches for addressing temporary
differences described above? Do you have sugges-
tions for designs to prevent those abuses?

f Doyouhave anysuggestions for alternative mecha-
nisms for dealing with temporary differences?

g Doyou have any additional comments on Section
2,including comments based on experiences with
existing regimes thatyou suggest should be
adopted or avoided?

3a There may be different kinds of tax attributesin
different jurisdictions, not only losses (e.g. non-deduct-
ible interest carry-forward) and sometimes the national
tax law grants a carry-forward for an unlimited period.
Thus, this approach could be challenging for the taxpay-
ers. Nevertheless, it seems inherently fairthatif the
national tax law permits carry-forward, that the GloBE
proposals do not override such legislation without a
good reason.
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We submitthatitwould be advisable that for tax purpos-
esthe same adjustments made underthe applicable
GAAP be accepted. Example 5inthe Annexto the Public
Consultation Paperindicates that GAAP accounting of
deferred taxes is (setting aside the subjective evaluation
of deferred assets and liabilities) sufficient to provide a
measure of the effective tax on profits in the years where
the tax on profitsis lowerthat the nominal rate due to
the offset of losses (Year 2 of the Example).

3b Wereferto examples 3to5inthe Annexto the Public
Consultation Paper which indicate that thereis no need
tointroduce specificrules or methodologies on the top of
the generally accepted accounting principles of deferred
taxes for the purpose of measuring the effective tax rate.

3¢ Amulti-yearapproach would be complex and the
effectiveness would depend onthe number ofyears
takeninto account. Nevertheless, we propose that the
option of using a three year multi-year approach be
permitted onanirrevocable election basisso long as
such an approachis used consistently by the taxpayer.

3d Wedonotbelieve thatthereisaneedforgeneral
limitationsto be imposed. Certain possible inconsisten-
cies between the GAAP accounting and the tax rules
could be aligned. For example, under most GAAPs,
deferred tax assets may be created only if the taxpayer
expects to generate taxable profitsin the future suffi-
cientto absorb the underlying losses.

3e Wedo notforeseesignificant opportunities for abuse
that will not become apparent and potentially dealt with
by general anti-avoidance legislation.

BOX 4

a How would you assess the general compliance
costs and economic effects of a GloBE proposal that
is based on either an entity, jurisdictional or
worldwide blending approach?

Most of the industry and professionals we have spoken to
favorthe worldwide blending approach, as they believe
thisto be the simplestapproach to apply. Aworldwide
blending approach also appearsto be the most likely
approach that minimises compliance costs for MNEs and
improves the speed and efficiency in tax collection.
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Regarding addressing temporary differences, they think
worldwide blending should be combined with deferred
tax accounting, as the application of carry-forward of
losses and excess tax in combination with worldwide
blending appeartoo complex.Onthe otherhand, there are
MNEs and industry professionals who think that a jurisdic-
tionalapproach could be easiest to manage in practice.

Ifthe worldwide blending approachis applied atthe
level of the ultimate parentand the top-up is calculated
based onthe nominal tax rate of the country of residence
of the ultimate parent, the GloBE approach might have an
unintended consequence of triggering a “race to the
bottom" of tax rates or foregoing of taxing rights by
jurisdictions keen to attract ultimate parent companies to
base there. MNEs could decide to relocate their ultimate
parent companiesto such jurisdictions with low or
minimaltop up tax orwho are more generousin their
interpretation of deduction denials required under GloBE.

In case of local tax grouping or consolidated regimes, the
entity approach could be considered to be replaced by a
tax group approach for consistency. In such cases, the
jurisdictional approach would be a workable solution,
ensuring the reach of the expected economic effects bit
withoutimposing excessive general compliance costs.

Regardless of the approach adopted, we submit that the
minimum tax rate considered for the test should take
into account the fact that MNEs will have to bear signifi-
cantly higher administrative costs. In order not to stifle
innovation and healthy competition given the speed at
which MNEs can enterinto new busiensses and new
jurisdictions, the final GloBE regime should seek to
ensure fair competition among companies operatingin
diverse distant markets.

BOX5

a Inthe absence of any of the approaches for ad-
dressing temporary differences discussed in
Section 2, do you consider thata worldwide
approach would be effective at managing the
volatility issues discussed above?

Aworldwide approach may reduce but may not be
sufficient to wholly neutralise the volatility issues.
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BOX 6

a Assumingthatthe MNE's income for purposes of
the GloBE proposal would be determined by
reference to financial statements (adjusted as
necessary) and assuming further thatan MNE
already prepares consolidated financial accounts,
what are likely to be the compliance implications
for MNEs in (i) separating the income and taxes of
theirdomestic and foreign operations undera
worldwide blending approach, (ii) separating the
income and taxes to a jurisdictional level, or (iii)
breaking down income and taxes to an entity
level?

b Howwould these compliance implications change
iftheincome for purposes of the GLoBE proposal
was determined by reference to the rules used for
calculating the tax base inthe shareholder jurisdic-
tion?

6a Inordertoavoid excessive compliance costand atthe
same time achieve reliable results by avoiding discre-
tionary allocation of the income, we submit thatitis
advisable not to require an MNE Group to separate
figures which would have beenincluded asingle
company financialreport (e.qg., separating the profits of a
foreign branch and those of the State of residence of the
enterprise) or the breaking down of a consolidated
financialreportinto constituent separate company
financialreports where itwould not have been other-
wise required of the MNE.

6b We submitthatitis notwise to offer a number of
permutations such that countriesinimplementing GloBE
can pick and choose orinthe worst case, require the tax
base to be computedintwo or more alternative jurisdici-
tons.
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BOX7

a Howwouldyousuggestto apportiontheincome
of an entity between the branch and the head
office and do you think it should follow what is
done fortax purposes?

b Whatare the compliance implications of such an
allocation under a worldwide, jurisdictional and
entity blending approach?

¢ Isthe compliance impactsmaller for those MNEs
that are subjectto CbCreporting requirements and
thatare already required to reportthe income ofa
branch and head-office separately even where no
such requirement exists under financial accounting
rules?

7a Ifthereisworldwide blending, there should notbe a

need forapportionment. Inthe eventthatsuch appor-
tionmentis unavoidable, we would suggest applying
principles consistent with the attribution of profits to
permanent establishments.

7b As mentioned above the compliance burden will be
much more onerous under the jurisdictional and entity
blending approach.

7¢ We do notbelieve the compliance impactto be
significantly lower for entities that already prepare
Country-by-country reports as these computations will
be used forthe purpose of levying top up taxes or
denying deductions, thus will have to be more robust
and comprehensive taking into account the overall tax
regime of the jurisdiction collecting the GloBE taxes.
Country-by-country reports are intended by the OECD
only for high level risk assessments, not the basis upon
which tax adjustments are raised.
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BOX 8

a Howwouldyousuggestto apportiontheincome
of atransparent entity and do you think it should
follow whatis done for tax purposes?

b Whatarethe compliance implications of such an
allocation under a worldwide, jurisdictional and
entity blending approach?

¢ Isthe compliance impactsmaller forthose MNEs
that are subjectto CbCreporting requirements and
that are already required to reportthe income of a
transparent entities separately even where no such
requirement exists under financial accounting
rules?

8a To avoid complications, the apportion ofincome of a
transparent entity should follow the tax rules of the
jurisdiction thatis administering the GloBE taxes.

8b Similarto 7b) above.

8c Similarto 7c) above.

BOX9

a How wouldyousuggest dealing with attributing
taxes that arise in another jurisdiction or entity
underajurisdictional or entity blending approach?

a What comments, ifany, do you have on the practi-
cality of crediting taxes paid in an intermediate
jurisdiction or entity, such asundera CFCrule,
againstincome of the subsidiary or branch?

9a Attributing taxesthatarise in anotherjurisdiction or
entity should be considered to appropriately reflect the
real effective tax rate. Thisshould be done ina manner
having regard to tax credits and timing when such taxes
arise.
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BOX10

a Assuming thatthe starting point for calculating the
income of the MNE under the GloBE proposal is
based onthe financial accounts do you have any
comments on the practicality of dealing with
taxation of dividends under worldwide, jurisdic-
tional and entity blending approaches?

b Doyouhave any comments on how the taxation of
dividends should be dealt with under the GloBE
proposal?

¢ Aretheyanyotherissuesthatyou wishto highlight
regarding worldwide, jurisdictional or entity
blending?

The taxation of dividends should have regard to the
treatment of dividends under the Country-by-country
regime to minimise differences and confusion such
differences may cause - refer for example to "Treatment
of dividends for purposes of "profit (loss) before income
tax”, "income tax accrued (currentyear)” and "income tax
paid (on cash basis)" inTable 1 (September 2018,
updated November 2019)" under Section 7 of the OECD's
Guidance onthe Implementation of Country-by-Country

Reporting BEPSACTION 13.°

5 Available at https://www.oecd.org/ctp/guidance-on-the-implementation-of-country-by-
country-reporting-beps-action-13.pdf
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BOX11

a Dovyou have any comments, based onyour own
experience, as to the preferred design of a carveo-
uttaking into account factors such as simplicity,
compliance costs, certainty, incentives and be-
havioural impacts?

b Arethere anytechnical orcompliance consider-
ations that would make you concerned about a
particular type of carve-out (i.e. based on facts and
circumstances or on a formulaic approach), or
suggestthatthere should be no carve-outs at all? If
so, please explain based on your own experience.

¢ Wouldyou favour thresholds based on the size of
the taxpayer? If so, please give your reasons and
suggest a metric thatyou think should be used.

d Wouldyou favourany de minimis carve-outs? If so,
what type of carve-out do you consider would
resultintheright balance between compliance
costs and benefits?

e Wouldyoufavour a carve-out forspecificsectors or
industries? If so, please state the sector orindustry,
explainyour reasons and share thoughts on how
such a carve-out could be operated with as little
compliance costand uncertainty as possible.

f Dovyou have any additional comments on carve-
outs, including comments based on experiences
with existing regimes that you suggest should be
adopted or avoided?

The ultimate question of whether ‘enough tax has been
paid'isunavoidably a subjective one butit needsto be
weighed against the very real costs of increased compli-
ance burden and double taxation. Perhaps before
layering anotherset of complex tax rules ontointerna-
tional commerce, itis worth considering an a prori
safe-harbourthreshold along the lines of the following

Totaltaxes paidin fiscal year per submitted tax
returns / Global revenue (using the single com-
mon most accounting standards available)

This threshold should be set high enough so thatthe
majority of compliant taxpayers would have the certain-
tythatthey do not need to deal with GloBE and those that
find that they do, have to achieve tax certainty by making
adjustments to meet the threshold.


https://www.oecd.org/ctp/guidance-on-the-implementation-of-country-by-country-reporting-beps-action-13.pdf
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To this quantitative bright line test can be added qualita-
tive requirements with the caveat that the guiding
principle for designing any safe-harbours or carve-outs
should be simplicity and administrability. Certain indicias
of abusive avoidance behaviour can be specified using
well established principles for example, the principlesin
the Cadbury Schweppes case® or the principal or business
purpose testso thatthe burden of GloBE compliance is
limited to situations where the minority of arrangements
that are artificial and the small group of taxpayers whose
behaviouris unacceptable by international standards.
The corollary to thisis to have substance based carved
outsinorderto limitthe impact of Pillar 2 to targeting
artificial profitshifting instead of structures or arrange-
ments that reflect genuine economy reality or activity.
This will better align with EU law, which respects the
fiscal autonomy of the EU member states and therefore
only allows anti-abuse measures which specifically
target artificial arrangements.

Small & Medium Sized Enterprises

Smalland Medium sized companies, particularly those
with limited cross-border presence or those with limited
related party dealings (e.g. less than 20% of turnover)
should be carved out from the GloBE proposal as there is
little incentive to engage in sophisticated avoidance and
consequently does not justify the cost of complying nor
the authorities' resources devoted to poicing GloBE.
Athreshold based on global consolidated turnover such as
thatinthe Country-by-country reporting regime could be
applied. However, as opposed to areporting requirement
thatis the country-by-country regime, the consequences
to alevel playing field of such a threshold effectively
bifurcating the taxation regimes between GloBE and
non-GloBE needs to be carefully modelled and examined.

Il Closing remarks

WTS Globalis grateful for this opportunity to comment
and contribute to the Inclusive Framework and the OECD
work to combattax avoidance and evasion. The efforts of
the OECD and the Inclusive Framework in spending
resources to engage as broadly as possible, notjustthe
130 orso members of the Inclusive Framework but also
industry and tax professionalsis laudable and well
appreciated. Nevertheless, we are hopeful that the
considerations and issues articulated out above will be
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factoredinto the furtherwork on the Pillar Il proposalsin
orderto ensure that proposals are coherent, administra-
ble and avoids double taxation.

Speed is oftenthe enemy of the Good.

As more elegantly put by Daniel Bunn, ‘Addressing tax
avoidance is a key political issue for many countries, but
these policies should not be discussed without account-
ing forthe size of the current problem, how recent policy
changes have addressed it, and what potential impacts
might come from this new approach.’' To this, we urge
thatthe Inclusive Framework permit more time to assess
the impact of BEPS and Pillars 1 and 2 (including funda-
mentally whether Pillar 2 is even necessary if the other
measures prove to be effective), to thorough debate,
quantify and understand the impact and deliberate these
changes, including considering lengthening the time-
frame forimplementation so that the key concerns can
be addressed and implementation proceed in an orderly
and coordinated manner.The short time period for
comments poses a challenge to all stakeholdersinvolved
and limits much needed in-depth analysis that will be
needed ifthe complexissues raised in Pillar 2 are to be
addressed in a coherentand comprehensive manner.In
thisregard, upon global consensus being reached by the
Inclusive Framework on Pillar 2, the experts of WTS
Global would welcome future opportunities to contrib-
ute to the specificdesign of each of the four component
parts of the GlobE - income inclusion rule, undertaxed
payments rule, switch-overrule and subject to tax rule,
so that they may be technically robustyet practicable.

We live in momentus times when the international order,
notjustintaxation butalsointrade and otherareasis
increasing understrain. This transition to whatisin
essence a new international architecture onincome
taxationshould be deliberate and calibrated, with the
norms carefully crafted so that they are coherent, adminis-
trable and avoids double taxation. Global consenses is
already hard enoughto achieve, moving too quickly may
ironically undermine this very consensus as differencein
extentand timing of implementation opens up opportu-
nities for arbitrage orlead to unintended double taxation.

We thankyou again forthe opportunity to provide our
comments and look forward to engaging with the OECD
inits work finding a long-term, sustainable solution.

6 Cadbury Schweppes plc, Cadbury Schweppes Overseas Ltd v Commissioners of Inland
Revenue, Case (-196/04,12 Sept 2006.
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